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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
(Miami Division)

SECURITIES & EXCHANGE COMMISSION, CASE NO.: 10-22078-cv-Moreno/Torres

Plaintiff,
vs.

ESTATE OF KENNETH WAYNE MCLEOD,
F&S ASSET MANAGEMENT GROUP, INC. and
FEDERAL EMPLOYEE BENEFITS GROUP, INC.,

Defendants,

RECEIVER'S MOTION FOR AUTHORIZATION TO ENTER INTO AN
EXCLIUSIVE LISTING AGREEMENT WITH ERA FERNANDINA
BEACH REALTY FOR THE SALE OF TWO CONDOMINIUMS
OWNED BY KENNETH WAYNE MCLEOD AND
TO MODIFY SALE PROCEDURES

Michael 1. Goldberg, (the "Receiver”) in his capacity as Receiver of Federal Employee
Benefits Group, Inc. ("FEBG") and F&S Asset Management Group, Inc. ("FSAMG")
(collectively, the "Receivership Entities"), and as curator for the Estate of Kenneth Wayne
McLeod, files this motion for authorization to enter into an exclusive listing agreement with
ERA Fernandina Beach Realty for the sale of two condominiums owned by Kenneth Wayne
MecLeod ("McLeocdl") and to modify the sale procedures. In support of this Motion, the Receiver
states as follows:

1. On June 24, 2010, the United States Securities and Exchange Commission
("SEC") initiated these proceedings and, in connection therewith, sought the appointment of a

receiver. That same day, the Court entered an Order appointing Michael 1. Goldberg as the

Receiver for Defendants, FEBG and FSAMG (the "Receivership Order").
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2. The Receivership Order authorizes the Receiver to take immediate possession of
all property, assets and estates of FEBG and FSAMG. See Receivership Order, §1. The
Receivership Orde: also directs the Receiver to investigate the manner in which the affairs of
FEBG and FSAMG were conducted and institute legal proceedings against any entity which the
Receiver may claim has wrongfully, illegally or otherwise improperly misappropriated or
transferred money or other proceeds directly or indirectly traceable from investors in FEBG and
FSAMG. See Recsivership Order, §2. The Receivership Order also authorizes the Recelver to
defend, compromise or settle legal actions. See Receivership Order, 6.

3. On September 3, 2010, the Receiver was appointed Curator of Kenneth Wayne
McLeod's ("McLeod") intestate estate filed in the Probate Division of the Circuit Court in St.
Johns County, Florida, File No. CP 10-375.

4. Just prior to the filing of the SEC's complaint, McLeod died from a self-inflicted
gunshot wound to the head. The Receiver has leamed that McLeod is the title holder of Unit 7
tocated at 2640 Oczan Cove Drive, Fernandina Beach, Florida ("Unit 7"} and Unit 8 at the Ocean
Cove Townhomes 2644 Ocean Cove Drive, Fernandina Beach, Florida ("Unit 8" and jointly, the
"Condominiums™). The Condominiums are located in a 14 unit building in Nassau County,
Florida.

5. A review of the official records of Nassau County reveals that Amelia
Development Company, Inc. transferred its interest in Unit 7 to Price-McCleod Holdings, LLC
on April 21, 2009." A Corporate Warranty Deed was recorded in the Official Records of Nassau

County, Florida on April 24, 2009, Book 1616, Page 838.

' The Warranty Deec incorrectly lists Price-McCleod Holdings, LLC as the Grantee instead of Price-McLeod
Holdings, LLC. However, the subsequent transfer of this property on April 2, 2010 (see paragraph 10 below), from
Price-McLeod Holdinys, LLC aka Price-McCloud Holdings, LLC to McLeod corrects this title defect.
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6. On or about December 1, 2009, Amelia Development Company, Inc. sold Unit 8
to Price-McLeod Holdings, LLC for the sum of $200,000. A copy of the Warranty Deed
evidencing the sale was filed in the Official Records of Nassau County on December 9, 2009,
Book 1652, Page 1.

7. McLeod and John R. Price were managing members of Price-McLeod Holdings,

Inc.

8. The Receiver believes that investor funds were used to purchase the
Condominiums.

9. Moreover, upon information and belief, in the months prior to the SEC filing the

Complaint, McLeod had been raising cash by offering assets as collateral for loans.

10.  On or about April 2, 2010, Price-McLeod Holdings, LLC aka Price-McCloud
Holdings, LLC transferred ownership of the Condominiums to McLeod. Warranty Deeds were
recorded on April 7, 2010 in the Official Records of Nassau County, Book 1670, Page 1388 and
Page 1390, respect vely.

i1, On April 2, 2010, W.H. Williams and Diane Williams (jointly, "Lender") lent
McLeod the principal sum of $200,000, as evidenced by a Balloon Mortgage Note (the "Note")
executed by McLeod in favor of the Lender. The Note required McLeod to make 35 consecutive
monthly payments of interest in the sum of $1,500 and the principal payment of $200,000, plus
interest, due at maturity on May 1, 2013.

12.  Payment of the Note is secured by a Balloon Mortgage on the Condominiums,
dated April 2, 2010 and recorded on April 7, 2010 in the Official Records of Nassau County,

Book 1670, Page 1392.
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13.  Onuly 2, 2010, just one week after the appointment of the Receiver, the Lender
filed a Complaint against McLeod's Estate to foreclose the Mortgage (“Foreclosure Case").
Upon learning of the Foreclosure Case, the Receiver filed a Suggestion of Receivership in the
Foreclosure Case and advised the Lender that Condominiums were assets of the receivership
estate.

14.  The Lender initially denied that the Receiver was entitled to a stay of the
Foreclosure Case. However, the Receiver and the Lender have agreed to resolve their dispute
through a private sale of the Condominiums.

15.  Accordingly, the Receiver seeks to modify the sale procedures set forth in 18
U.S.C. § 2001 anc authorize a private sale of the Condominiums based on the procedures set
forth in this motior.

16.  The Lender and the Receiver have selected Donnie Fussell ("Broker") with ERA
Fernandina Beach Realty ("ERA") to market and sell the Condominiums. Accordingly, the
Receiver secks authority from this court to retain the Broker.

17.  The Broker is a seasoned realtor who is familiar with the residential real estate
community in Nassau County, Florida. The Broker has 30 years of experience in the real estate
business and has rzsided in the Amelia Island area for more than 35 years. Between 2004 and
2007, the Broker had more than $10 million in annual sales of residential real estate.

18.  In crder to preserve costs, the Broker has agreed to reduce his compensation to
5% of the total purchase price of the Condominiums if he procures a buyer, and will offer

cooperating brokers 2.5% of the purchase price.
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19.  The exclusive right of sale by ERA extends for six months from the date the
Court approves the Exclusive Right of Sale Listing Agreement ("'Listing Agreemeni”). A true
and correct copy of the Listing Agreement is attached hereto as Exhibit 1.

20.  According to the records of the Nassau County Property Appraiser, the value of
Unit 7 is $161,500 and the value of Unit 8 is $161,500, for a total estimated value of $323,000.

21.  Two other units in the building were sold in 2010. In April, Unit 10 sold for
$200,000 and in June, Unit 11 sold for $207,500. Based on the foregoing, the Receiver estimates
that there is between $100,000 and $200,000 of equity in the Condominiums after the Lender
lien is satisfied.

MEMORANDUM OF LAW

The district court has broad powers and wide discretion to determine relief in an equity
receivership. SEC v. Elliott, 953 F.2d 1560, 1566 (11th Cir. 1992). These powers include the
authority to approve the sale of property of the Receivership Entities. Clark on Receivers § 482
(3d ed. 1992) (citing First Nat'l Bank v. Shedd, 121 U.S. 74, 87, 7 S5.Ct. 807, 814, 30 L.Ed. 877
(1887)) (A court of equity having custody and control of property has power to order a sale of
the property in its discretion). Moreover, 28 U.S.C. § 2001 provides procedures for the sale of
real property under any order or decree of any court of the United States. Section 2001
recommends that property in the possession of a district court-appointed receiver shall be sold at
public sale in the district where the receiver was first appointed, at the courthouse of the county
where the property is located or as the court directs. See 11 U.S.C. § 2001(a).

However, after notice and hearing, the court may order the sale by private sale upon such
terms and conditions as the court approves, if it finds that the best interests of the estate will be

conserved thereby. The procedures in Section 2001 include: (1) before confirmation of any
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private sale, the court shall appoint three disinterested persons to appraise the property; (2) no
private sale shall be confirmed at a price less than two-thirds of the appraised value; (3) before
confirmation of any private sale, the terms thereof shall be published in such newspaper or
newspapers of genzral circulation as the court directs at least ten days before confirmation; and
(4) the private sa.e shall not be confirmed if a bona fide offer is made, under conditions
prescribed by the court, which guarantees at least a 10 percent increase over the price offered in
the private sale. Id. Moreover, Section 2002 of Title 18 provides that a public sale of realty
under any order of’ any court of the United States shall not be made without notice published
once a week for at least four weeks prior to the sale in at least one newspaper regularly issued
and of general circalation in the county, state, or judicial district of the United States wherein the
realty is situated. See 18 U.S.C. § 2002.

Good cause exists for this court to modify the sale procedures. The intent of the statute
will be accomplished by the actions of the Broker in marketing the Condominiums for sale. The
two sales in 2010 are sufficient evidence of the value of the properties, to serve as a substitute for
formal appraisals of the Condominiums. Waiving the requirement for formal appraisals will
reduce the costs of the sale and conserve estate resources without impeding the integrity of the
sale. Moreover, the exclusivity of the Listing Agreement will expire in six months. In the event
the Broker in unsuzcessful, the parties can revisit and revise the terms and conditions of the sale.
Finally, no sale will be approved without notice to all interested parties and further order of this
court. For the foregoing reasons, it is in the best interest of receivership estate to modify the
statutory procedures for sale of property

WHEREFORE the Receiver respectfully requests that this Court enter an order granting

the Receiver authcrity to enter into an exclusive listing agreement with ERA Fernandina Beach
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Realty, to modify the sale procedures, and for such other relief this Court may deem just and
proper.

LOCAL RULE 7.1 CERTIFICATION OF COUNSEL

Pursuant tc Local Rule 7.1, undersigned counsel hereby certifies that the Receiver has
conferred with counsel for the SEC, counsel for Susan McLeod, and counsel for both the U.S.
Attorney's Office for the Middle District of Florida. Counsel for the SEC and counsel for Susan
MclLeod have no objection to the relief requested herein. Counsel for the U.S. Attomey's Office
has not taken a position on the motion.

Respectfully submitted,

/s/ Joan Levit
Joan Levit, Esq.
Florida Bar Number: 987530
AKERMAN SENTERFITT
Counsel for the Receiver
350 East Las Olas Boulevard, Suite 1600
Fort Lauderdale, FL. 33301
Phone: (954) 463-2700
Fax: (954) 463-2224
Email: joan.levit@akerman.com

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on January 28, 2011, I electronically filed the foregoing
document with the Clerk of Court using CM/ECF. 1 also certify that the foregoing document is
being served on this day on all counsel of record or pro se parties identified on the attached
Service List in th: manner specified, either via transmission of Notices of Electronic Filing
generated by CM/IZCF or in some other authorized manner for those counsel or parties who are
not authorized to receive electronically Notices of Electronic Filing.

/s/ Joan Levit
Joan Levit, Esq.
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1:10-cv-22078-FAM
Notice has been electronically mailed to:

C. Ian Anderson andersonci(@sec.gov, jacqmeinv@sec.gov, landaul@sec.gov
Securities & Exchenge Commission

801 Brickell Avenue, Suite 1800

Miami, FL 33131

andersonci@sec.gov

representing Securities and Exchange Commission

Michael Ira Goldberg  michael. goldberg@akerman.com, charlene.cerda@akerman.com,
kimberly.matregrano@akerman.com; Tamara Jill Savin tamara.savin@akerman.com
Michael Ira Goldberg

Akerman Senterfit:

350 E Las Olas Boulevard, Suite 1600

Fort Lauderdale, FL 33301-0006

954-463-2700

954-463-2224 (fax)

michael.goldberg(z)akerman.com

representing Michael 1. Goldberg, Receiver

Matthew R. Kachergus sheplaw@att.net
William J. Sheppard

Matthew R. Kachergus

D. Gray Thomas

Sheppard White Thomas & Kachergus PA
215 Washington Sireet

Jacksonville, FL 32202

904-356-9661

904-356-9667 (fax)

sheplaw(@att.net

representing Estate of Kenneth Wayne McLeod

Mark Devereaux mark.devereaux@usdoj.gov
Assistant United States Attorney
USAOQ No. 049

300 N. Hogan Street, Suite 700
Jacksonville, Florida 32202-4270
904-301-6300

904-301-6310 (fax)

representing United States of America

{FT738902;1}



Case 1:10-cv-22078-FAM Document 59 Entered on FLSD Docket 01/28/2011 Page 9 of 15
CASE NO.: 10-22078-CV-MORENO/TORRES

Notice has been mailed to

Harrison W. Poole, Esq.

Wesley R. Poole, Esq.

Poole & Poole, P.A.

P.O. Box 1280

Fernandina Beach, Florida 32035
Attorneys for W.H. & Diane Williams

James J. Wich, Esq.

James J. Wich, P.A.

Suite 620 — Coastal Tower

2400 E. Commercial Blvd.

Ft. Lauderdale, Florida 33308
Attorneys for W.H. & Diane Williams
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, Michael I Goldberg, as Receiver
Telephone ¥s: Home__ F and § Assct and Foderal Employee
Acidress; Benefits Group, Inc.
Akerman Senterfitt | 350 East Las Olas Boulevard | Suite 1600
_ Fort Lauderdale, F1. 33301
Date: Selort Main: 954.463.2700 | Fax; 954.463.2224
Tm#&'“m WWOER, atin 1 oA,
Address: - : Fmak
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EXFREIT "A"

ALL OFTHAT CERTAIN PIECE, PARCEL OR TRACT OF LAND SITUATE, EYING AMD SEING i THE COUNTY OF
NASSAR AND) THE STATE OF FLORIDA KNOWN AND DESCRIBED AS FOLLOWS:

PARCEL A

CONDOMNI N UNIT 7 (2540), BUDING &, OCEAN COVE TOWNHOMES, A CORDOMBNIIM, TOGETHER
WiITH AN mmmnmmmmmmmw

mmwmmmwmmmﬁmmmmn e
DOCURENTS RECORDED BN OFFICIAL RECDADS ROOK 1574 PAGE 704, GEFICIAL RECOADS BOOK 1574
PAGE 564 AND OFRCIAL RECOADS BOOK 1685 PAGE 53 OF THE PUBLIC RECDADS OF NASSAU COUNTY,

PARCEL B:

CONDOBMINIUM LINIT 8, BURDING &, OCEAN COVE TOWNHOMES, A CDNDOMBNRIM, TOGETHER WITH
AR UNDVIDED INTEREST IN THE COMMON ELEMENTS, ACCORDING TO THE DECLARATION OF
CONDONINE M THEREOF RECORDED IN OSFSCIAL RECORDS BOOK 1524 PAGE 348 AND AMENDED BY
DOCUMERTS RECURDED 3N OFFIGAL RECORDS BOOK 1574 PAGE XM, DFRCIAL RECORDS BOOK 1574
mmmrmwmmrmawmmmwmm

FIORIDA. -




