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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
(Miami Division)

CASE NO,: 10-22078-CV-MORENOQ/OTAZO-REYES

SECURITIES & EXCHANGE COMMISSION,

Plaintiff,
V8.
ESTATE OF KENNETH WAYNE
MCLEOD, F & S ASSET MANAGEMENT
GROUP, INC. and FEDERAL
EMPLOYEE BENEFITS GROUP, INC.,

Defendants,

RECEIVER'S MOTION FOR ENTRY OF ORDER AUTHORIZING
DISTRIBUTION ON ALLOWED CLAIMS AND ESTABLISHING
PROCEDURES TO TERMINATE RECEIVERSHIP

Michael [. Goldberg, in his capacity as receiver (the "Receiver™) of Defendanis F & S
Asset Management, Inc. and Federal Employee Benefits Group, Inc. (collectively, the
“Receivership Entities™), by and through his attorneys, files this Motion for Entry of Order
Authorizing Distribution on Allowed Claims and Establishing Procedures to Terminate
Receivership. In support thereof, the Receiver states as follows:

L Background

1, On June 24, 2010, the United Stétes Securities and Exchange Commission (the
"SEC") initiated this proceeding (the "Receivership Case") in the United States District Court
for the Southern District of Florida (the "Receivership Court"). In its complaint, the SEC
alleged that the Receivership Entities, along with Kenneth Wayne MclLeod ("McLeod"),

perpetrated a Ponzi scheme defrauding approximately $35 million from nearly 300 victims. On
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that same day, the Receivership Court entered an order appointing Michael 1. Goldberg as
Receiver for the Receivership Entities (the ”Rc_aceivership Order"). [D.E. 11].

2, Pursuant to the Receivership Order, the Receiver is responsible for marshaling
and liquidating the Receivership Entities' assets (the "Receivership Estate”) and distributing
proceeds to the victims of Mcl.eod's ponzi scheme.

3. By Order, dated August 13, 2010 [D.E. 35], the Receivership Court authorized the
Receiver to open a probate estate ("Probate Estate” or "Probate Case") for McLeod in the
Circuit Court for St. Johns County, Florida (the "Probate Court").. The Receiver is currently
serving as the Curator of the Probate Estate.

1. Recovery of Assets

4, The Receiver has worked diligently to marshal assets on behalf of the receivership
estate. He reached a settlement with McLeod's spouse, Susan McLeod, over the proceeds from
life insurance policies taken out by McLeod before his death. He also liquidated the
Receivership Entities' interest in various real and personal property, liquidated bank accounts,
and settled actions against third parties. The Recelver recovered the total amount of
$2.386,853.47 through his efforts, and also accumulated $7,529.56 in interest on funds being
held in trust as of April, 2014,

3. Pursuant to a settlement approved by the Receivership Court, the Receiver paid
Susan McLeod the total sum of $642,883.99 representing life insurance proceeds, and a portion

of the interest earned on the account when the funds were held in escrow, and from the sale of
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her jewelry [D.E. 64].' After payment of various expenses and attorneys' fees and costs
required to administer the receivership, there is currently $1,473,988.10 in the estate.

III.  Closure of Underlying Case

0. On April 15, 2013, the Receivership Court entered a Final Order of Dismissal
and Order Denying all Pending Motions as Moot [D.E. 91]. However, upon the Receiver's
Motion for Clarification as to Status of Receivership [D.E. 92], the Receivership Court entered
an Order, dated Aprif 29, 2013 [D.E. 93], confirming that the receivership remains active and
that the Receiver may proceed to fulfill his duties as set forth in the Receivership Order.

IV. Claims Process

7. A claims bar date was set in the Probate Case. The Receiver provided notice of
the Probate Case and the claims bar date to all known potential creditors of McLeod and the
Receivership Fntities. A total of 133 claims were filed in the Probate Case,

8. The Receiver also initiated a claims process in the Receivership Case. On July
25, 2011, the Receiver filed a Motion for Order (1) Setting Claims Bar Date; (1) Authorizing
Receiver to Treat Investor Claims Filed in Probate Action as Claims "Filed" in the Receivership
Proceeding; and (IIl) Approving a Claims Administration Procedure (the "Claims Transfer
Motion") {D.E. 681. By Order, dated August 22, 2011 [D.E. 70], the Receivership Court
approved the Claims Transfer Motion, Thereafter, all investor claims and claims filed by the

Receivership Entities' creditors in the Probate Case were transferred to the Receivership Case.
p P

' Moreover, the Probate Court entered an order awarding Susan McLeod $37,546.77 representing one-half of the
proceeds of McLeod's personal effects,
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A total of 127 claims were transferred from the Probate Case and an additional 12 claims were
filed in the Receivership Case resﬁlting in a total of 139 claims filed in this action.”

9. On October 4, 2013, the Receiver filed a motion with the Receivership Court
seeking authorization to set the amount of disputed claims and establish a procedure to calculate
the claims distribution (the "Claims Approval Motion") [D.E. 94]. As more fully described in
the Claims Approval Motion, the vast majority of the investors have already received payment
of up to 50% of their net claims as a result of settlements with third parties.

10. By Order dated December 18, 2013, the Receivership Court granted the Claims
Approval Motion and authorized the Receiver to use the Net Investment Method (as defined in
the Claims Approval Motion) for purposes of calculating a claims distribution; the court also
denied specitied disputed claims. [D.E. 106].>  Accordingly, all claims are currently set and
‘there are no more claim objections pending,

V.  Payment of Allowed Claims

11, There are 130 undisputed claims® (the "Allowed Claims") in the Receivership
Case. After application of the Net Investment Method pursuant to the Claims Approval Order,
the total amount of the Allowed Claims is $14,138,933.46, A list of each individual with an
allowed claim is attached hereto as Exhibit A",

12.  As noted above, the Receiver is holding cash in the amount of $1,473,988.10,
The Receiver anticipates that the distribution to the allowed claimholders will take place after

the Receivership Court approves the payment of the fees incurred by the Receiver and his court-

2 Of the 139 claims filed, three claims were rescinded by the claimant, and one claim was satisfied upon the sale of
the Port Industrial Property approved by this Court on December 27, 2012 {D.E. 86].

3 All capitalized terms, unless otherwise herein defined, shall take on the meaning ascribed to them in the Claims
Approval Motion.

4 The Claims Approval Motion inadvertently indicated that 129 claims remain undisputed.
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approved professionals and reimbursement of expenses. The amount of the distribution to the
Allowed Claimholders will be based the remaining funds available in after payment of these
expenses. In conjunction with this Motion, the Receiver and his accountants, Marcum LLP,
have filed their final fee application for approval by the Receivership Court.

13.  The Receiver seeks authorization to make a one-time pro-rata distribution to the
Allowed Claimholders after payment of professional fees and costs. The Receiver estimates
that the distribution to the Allowed Claims under the Net Investment Method, along with the
payments many of the investors received from settlements with third parties will provide the
investors with a recovery of up to 60% of their net claims.

14, The Receiver also seeks the Court's approval to holdback enough funds to cover
the estimated fees and expenses associated with preparing and mailing the distribution
payments; answering Claimants questions; destroying records; preparing a final accounting, and
complete the other necessary tasks to formally close the Receivership Estate.

15.  The Receiver recommends that the distribution checks include a restrictive legend
that will indicate the checks must be negotiated within 90 days or the checks will be deemed
void. Moreover, the Recelver recommends that all checks that are returned by the U.S. Postal
Service and do not contain a forwarding address, be deemed "Unclaimed Funds.”

16. The Receiver further recommends that all Unclaimed Funds and any other de
minimis funds remaining in the Receiver's bank accounts be turned over to the SEC's Office of
Financial Management, 100 F. Street, N.E., Stop 6042, Washington, D.C. 20549, or any other
governmental agency that the Receivership Court deems appropriate.

17.  The only asset that has not been fully administered is the Receivership Estate's

interest in commissions (the "Commissions") arising from McLeod's sale of life insurance
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policies. Insurance companies have remitted the average sum of $4,600.00 a year to the
Receiver thus far during the receivership, The Receiver does not believe this di minimis sum
warrants keeping the receivership estate open as the administrative expenses to manage the
funds would mostly likely exceed the amounts collected,” Therefore, the Receiver recommends
assigning all future Commissions to the same governmental agency that the Receivership Court
orders the Unclaimed Funds be sent.

VI. Procedure to Formalily Terminate the Receivership

18. The Receiver currently possesses approximately 200 boxes of documents
("Corporate Records”) and computer equipment which he obtained in connection with
administering the receivership on behalf of the Receivership Entities.

19.  The Receiver is aware that there is a pending litigation matter (Alvarez et al v.
United States of America, Case No: 3:13-cv-00174-TJC-MCR) filed by numerous claimants in
this case against the United States of America for negligence in connection with their alleged
referral of MclLeod to Plaintiffs (the "Employee Case”). The Receiver's office was recently
contacted by counsel for the United States, and counsel for the plaintiffs in the Employee Case,
who have requested to review and inspect the Receivership Entities’ records in conjunction With
pending discovery in that matter,

20.  The Receiver requests authorization to destroy the Corporate Records and other
documents in his possession after the United States and the other parties in fhat case have had
an opportunity to review and copy the records. Since the Receivership Estate is paying monthly
storage fees, the Receiver recommends that the Receivership Court schedule a deadline of May

31, 2014 for all parties to review and/or copy the Corporate Records after which the Receiver

3 This has been the procedure adopted by other judges in this district.
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may destroy them. Alternatively, to the extent any party requires originals, the Receiver
suggests that the Court allow him to transfer the Corporate Records to such party(s) to be held
by them pending ‘the resolution of the Employee Case, which party shall bear the cost for
retrieval and shipping of the records. The Receiver estimates that it will cost approximately
$5,000 to destroy the Corporate Records.®

21.  The Receiver's accountants are also in the process of finalizing both the
Receivership and Probate Estates' 2013 and 2014 Federal Tax Returns, and anticipate that the
returns will be completed and filed shortly.

22, The Receiver also proposes that the website established to notify Claimants of the
case status be shut down once he is fully discharged from the case.

23.  The Receiver requests authorization to hold back funds in the estimated amount of

$35,000 to cover the anticipated costs to destroy the records, fund the preparation and mailing

of the distribution checks, reconcile the Unclaimed Funds and non-negotiated checks, prepare
the final accounting and 2013 Federal Tax Returns, and complete any other necessary task to
formally close the Receivership Estate.

24, The Receiver reserves the right to adjust this amount upward or downward
depending on the actual costs. In the event the costs are lower than anticipated, the Receiver
will include the additional funds in the distribution to the Allowed Claimholders.

25.  After the distribution is completed and all other payments have been made as
required herein, the Receiver will file a final accounting with the SEC, who will have ten (10)
days to review the final accounting. After such time as the Receiver resolves any follow up

questions from the SEC, the Receiver requests to be fully discharged and released of his duties.

“The records generated by the Receiver and his staff during the Receivership case will be stored pursuant to
Akerman LLP's document retention policies,
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26.  Notice of this motion shall be provided by CM/ECEF to all parties who have filed a
notice of appearance in this case or otherwise filed court papers. A copy of this Motion shall

also be posted on the receivership website: www.febginfo.com.

27.  Local Rule 3.01(a) directs the movant to include a memorandum of legal
authority in support of the relief requested in the motion or other application for an order, The
Receiver contends that a memorandum of law is not necessary for this motion and respectfully
requests to be excused from such requirement.

WHEREFORE, the Receiver respectfully requests this Court enter an Order, in the form
attached hereto as Exhibit B:

i} authorizing a distribution to the 130 undisputed claimants reflected on Exhibit A
after payment of professional fees and expenses, and holdback of funds to cover the fees and
expenses associated with winding down of the estate;

i) scheduling a deadline of May 31, 2014 for the United States and plaintiff's
counsel in the Employee Case to review and/or copy the Corporate Records afier which the
Receiver may destroy them, or alternatively, allow the Receiver to transfer the Corporate
Records to said parties to be held by them pending the resolution of the Employee Case which
shall be at their sole expense;

iiiy  set aside $35,000 to cover the anticipated fees and expenses to prepére and mail
distribution checks, reconcile the Unclaimed Funds and non-negotiated checks, destroy the
Corporate Records, prepare the final accounting, finalize tax returns for both the Receivership
and Probate estates, and complete the other necessary tasks to formally close the Receivership

Estate;
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1v) authorize all Unclaimed Funds and any other de minimis funds remaining in the
Receiver's bank accounts, to be turned over to the SEC's Office of Financial Management, 100 F.
Street, N.E., Stop 6042, Washington, D.C. 20549, or any other governmental agency that the
Court deems appropriate.

v) authorize the assignment of Commissions to the SEC's Office of Financial
Management or any other government agency that the Court deems appropriate;

vi) fully discharge the Receiver (without further order of the Court) from all duties in
this case after the distribution is completed, payments have been made as required herein, and a
final accounting has been filed with the SEC who shall have 10 days within which to review and
approve same; and

vii)  granting such other and further relief as this Court deems just and proper.

LOCAL RULE 3.01(g) CERTIFICATION
Pursuant to Local Rule 3.01(g), counsel for the Receiver has conferred with counsel for
the SEC in a good faith effort to resolve this matter. Counsel for the SEC has no objection to

the relief requested herein.

i
i
|
i
|
i

Respectfully submitted,

AKERMAN, LLP

Attorneys for Michael I. Goldberg, Receiver
Las Olas Centre 11, Suite 1600

350 East Las Olas Boulevard

Fort Lauderdale, Florida 33301

Telephone: (954) 463-2700

Facsimile: (954) 463-2224

Email: joan.levit{@akerman.com

By:_/s/ Joan M. Levit
Joan M. Levit
Florida Bar No.: 987530
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 25" day of April, 2014, I electronically filed the
foregoing with the Clerk of the Court by using the CM/ECF. I also certify that the foregoing
document is being served this day on all counsel of record and other interested parties identified
on the attached Service List in the manner specified, either via transmission of Notice of
Electronic Filing generated by CM/ECF or in some other authorized manner for those counsel or

parties who are not authorized to receive electronic notices.

By:_ _/s/ Joan M. Levit
Joan M. Levit
Florida Bar No.: 987530
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SERVICE LIST
1:10-ev-22078-FAM

Notice has been electronically served by CM/ECF to:
Robert K. Levenson

Securities & Exchange Commission

801 Brickell Avenue, Suite 1800

Miami, FL. 33131

954-463-2700

954-463-2224 (fax)

levensonr@sec.gov

representing Securities and Exchange Commission

Michael Ira Goldberg

Akerman LLP (f/k/a Akerman Senterfitt LLP or Akerman Senterfitt)
350 E Las Olas Boulevard, Suite 1600

Ft. Lauderdale, FL 33301-0006

954-463-2700

954-463-2224 (fax)

michael.goldberg@akerman.com, charlene.cerda@akerman.com,
kimberly.matregrano(@akerman.com; tamara.savin@akerman,com;
ashely sawyer{@akerman.com

representing Michael I. Goldberg, Receiver

Matthew R. Kachergus

William J. Sheppard, Matthew R. Kachergus, D, Gray Thomas
Sheppard White Thomas & Kachergus PA

215 Washington Street

Jacksonville, FL 32202

904-356-9661

904-356-9667 (fax)

sheplaw(@att.net

representing Susan McLeod, Individualily

Mark Devereaux

Assistant United States Aftorney
USAO No. 049

300 N. Hogan Street, Suite 700
Jacksonville, Florida 32202-4270
904-301-6300

904-301-6310 (fax)}

representing United States of America
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Notice has been sent by U.S, Mail to:

Nicholas v. Pulignano, Jr., Esquire
Heath L. Vickers, Esquire

MARKS GRAY, P.A.

1200 Riverplace Blvd., Suite 800
Jacksonville, Florida 32207

(904) 804-2105

(904) 399-8440 (fax)

Email: npulignano@markspray.com
Email: hvickers@marksgray.com
Counsel for Employee Case Plaintiffs

Ray M. Shepard, Esquire

SMITH, GILDEA & SCHMIDT, LLC
600 Washington Avenue, Suite 200
Towson, MD 21204

(410) 821-0070

(410) 821-0071 (fax)

Email: rshepard@sgs-law.com
Co-Counsel for Employee Case Plaintiffs

Stephen Elliot Handler

US Department of Justice

Benjamin Franklin Station

P.O. Box 888

Suite 8070N

Washington, DC 20044

(202) 616-4279

(202) 616-5200 (fax)

Email: stephen.handler(@usdoi.gov

Co~-Counsel for United States in Employee Case

Philip MacWilliams
U.S. Department of Justice
P.O. Box 888
Washington, DC 20044
: (202) 616-4285
Email: phil. macwilliams@usdoj.gov
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Internal Revenue Service Center
Attention: Service Center Director
Ogden, Utah 84201

Internal Revenue Service
Centralized Insolvency Operation
P.O. Box 7346

Philadelphia, PA 19101-7346

Department of the Treasury
Office of the General Counsel
1500 Pennsylvania Avenue, N. W,
Washington, D.C. 20220

U.S. Department of Justice
Office of the Attorney General
050 Pennsylvania Avenue, N.W,
Washington, D.C. 20530-0001

Notice has been posted on the Receiver's website at: www.febginfo.com
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
{Miami Division)

CASE NO.: 19-22078-CYV-MORENO/OTAZO-REYES

SECURITIES & EXCHANGE COMMISSION,

Plaintiff,
VS,

ESTATE OF KENNETH WAYNE MCLEOD,
F&S ASSET MANAGEMENT GROUP, INC. and
FEDERAL EMPLOYEE BENEFITS GROUP, INC.

Defendants.
/

ORDER GRANTING RECEIVER'S MOTION FOR ENTRY OF ORDER
AUTHORIZING DISTRIBUTION ON ALLOWED CLAIMS AND
ESTABLISHING PROCEDURES TO TERMINATE RECEIVERSHIP

THIS MATTER came before the Court, without hearing, upon the Motion for Entry of
Order Authorizing Disiribution on Allowed Claims and Establishing Procedures to Terminale
Receivership (the "Motion") filed by Michael Goldberg (the "Receiver"), in his capacity as
Receiver over the assets, properties, books and records (the "Receivership Estate") of
Defendants, Federal Employee Benefits Group, Inc. and F&S Asset Maﬁagement, Inc. The
Court, having reviewed the Motion, being advised of the consent of the Securities and Exchange
Commission (the "SEC") fo the relief requested in the Motion, finding good cause exists to grant
the relief requested, and being otherwise fully advised in the premises, it is

ORDERED AND ADJUDGED that

I The Motion is GRANTLED.

2. The Receiver shall make a final distribution (the "Distribution") to the allowed

claimholders as identified in Exhibit A to the Motion. The amount of the Distribution shall be

{28513588;2}
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based the remaining funds available after the Receiver pays the fees and expenses associated
with formally closing the Receivership Estate.

3. The Distribution checks shall include a restrictive legend that indicates the checks
must be negotiated within 90 days or the checks will be deemed void. Any checks which are not
timely negotiated or that are returned by the U.S. Postal Service and do not contain a forwarding
address, shall be deemed "Unclaimed Funds."

4, All Unclaimed Funds and any other de minimis funds remaining in the Receiver's
bank accounts shall be turned over to the SEC's Office of Financial Management, 100 I, Street,
N.E., Stop 6042, Washington, D.C. 20549,

5. The Receiver shall also assign to the SEC the Receivership Estate's interest in any
remaining commissions (the "Commissions") arising from Kenneth McLeod's sale of life
insurance policies.

0. The Receiver shall have no continuing duty to maintain the records (the
"Corporate Records") of the Receivership Estate. On May 31, 2014, or soon thereafter, the
Receiver is authorized to destroy the Corporate Records or transfer the Corporate Records to
counse! for the parties in Alvarez et al v. United States of America, Case No: 3:13-cv-00174-
TIC-MCR. The Receiver shall not be responsible for the costs of transferring the Corporate
Records.

7. The Receiver shall set aside funds in the sum of $35,000 to cover the anticipated
costs to prepare and mail Distribution checks, reconcile the Unclaimed Funds and non-negotiated
checks, destroy the Corporate Records, prepare the final accouﬁting, finalize tax returns for both
the Receivership and Probate estates, pay the professionals additional fees incurred afier April

14,2014, and complete the other necessary tasks to formally close the Receivership Estate.

(285135882} 2
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8. After the Receiver has completed his responsibilities described herein, he shall
prepare a final accounting and serve a copy on the SEC, who shall have 10 days to review and
approve the final accounting, Thereafter, the Receiver shall be fully discharged without further
Order of the Court.

DONE AND ORDERED in Miami-Dade County, Florida this _ day of

, 2014,

FEDERICO A. MORENO
Chief United States District Judge

Conformed copies to:

See Attached Service List
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